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SUMMARY:
... This Act prohibits withholding medical treatment from pregnant women. ... New Hampshire is one of the states that
expressly prohibits terminating the life-support of a pregnant woman regardless of the stage of pregnancy, even if she has
a living will directing that exact action. ... The pregnant-woman exception in the New Hampshire living will statute is
similar to the Texas abortion statute struck down by the Supreme Court in Roe in that it prohibits the living will, if there is
one, from taking effect if the patient is a pregnant woman, without respect to the stage of pregnancy. ... " So the question
is, if the State can interfere in a non-terminally ill, competent prisoner's decision to "allow[] himself to die" in order to
preserve the maintenance of the criminal justice system and "preserv[e] life and prevent[] suicide," but it cannot force
medical treatment onto mentally ill or incompetent patients, can it then interfere to preserve the life of the fetus of a
terminally ill but competent woman? ... The pregnancy exception to the New Hampshire living will statute likely exists,
therefore, because of the persistence of anti-abortion special interests. ...  

TEXT:
 [*143] 

Introduction

On July 18, 1999, Tammy Martin was rushed to Memorial Hermann Northwest Hospital in Houston, Texas after
suffering from an injury to her head. n1 The blow to her head ruptured a blood vessel in her brain. n2 Roughly one month
before Ms. Martin slipped into a coma, the Governor of Texas, George W. Bush, signed into law Texas's Advance
Directives Act. n3 This Act prohibits withholding medical treatment from pregnant women. n4 At the time of the accident,
Ms. Martin was approximately fourteen weeks pregnant. n5

Although Ms. Martin had not told anyone of her wishes in the event she was "being kept alive by artificial means," n6
her mother, stepfather, and brother advocated tirelessly for the hospital to remove the life-support so that she and the fetus
could die. n7 Scott Law, Ms. Martin's common law husband, fought Ms. Martin's family in order that she be "kept on life
support at least until the fetus [was] old enough to be removed." n8 On July 23, 1999, state district court Judge Scott Link
granted Mr. Law a temporary restraining order "preventing the hospital from withdrawing any life-support treatment until
a further hearing Aug. 5" and mandating "the hospital do everything possible to keep [Ms.] Martin and the fetus alive." n9

On July 30, a probate judge granted Mr. Law temporary guardianship over Ms. Martin. n10 It was not until a week after
court-appointed doctors declared Ms. Martin and her fetus "dead" that the same probate judge who issued the temporary
guardianship then ordered life-support for the comatose woman and her seventeen-week-old fetus be removed. n11
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Ms. Martin did not have a living will, but this tragic story would have been the same if she did. The Texas law
forbidding medical treatment from being withheld from pregnant women also applies specifically to those pregnant
women with living wills or other advance directives. n12 Texas is not the "lone star state" in prohibiting the living wills of
pregnant women from having effect: the majority of states have similar pregnancy exceptions for women with living
wills. n13

Since 1976 n14 every state, as well as the District of Columbia, has enacted a living will statute or an advance-health-
care-directive statute that allows people to direct their health care in the event they become incompetent. n15 Twenty-nine
of these states have exceptions in their statutes limiting the effectiveness of the living will or advance directive when the
patient is a pregnant woman. n16 Eighteen states automatically void the  [*146] living will at any stage of the patient's
pregnancy. n17 Of these eighteen states, five permit the living will to be given effect if the attending physician and one
other physician determine "to a reasonable degree of medical certainty" that "the procedures will not maintain the woman
in a way to permit the continuing development and live birth of the unborn child, will be physically harmful to the woman
or prolong severe pain which cannot be alleviated by medication." n18 One state voids the living

 will only when the fetus is viable. n19 Ten states void the living will only when "it is probable that the fetus will
develop to be viable outside the uterus with the continued application of a life-sustaining procedure." n20 In addition, there
are five states that give the female declarant the option to  [*147] specify whether her directive should be followed in the
event she is pregnant. n21

New Hampshire is one of the states that expressly prohibits terminating the life-support of a pregnant woman
regardless of the stage of pregnancy, even if she has a living will directing that exact action. n22 In so doing, New
Hampshire and seventeen other states are essentially flouting the holdings of Roe v. Wade and Planned Parenthood of
Southeastern Pennsylvania v. Casey, which limit state regulation of abortion. n23 Despite the constitutional problems, due
to biological reasons it is unlikely a plaintiff will ever have the standing necessary to pursue a challenge. It can be argued
that this pregnant-woman exception cannot be challenged until such time as a pregnant woman with a properly executed
living will or healthcare directive "is in a terminal condition or is permanently unconscious, without hope of recovery." n24
A challenge to the exception at any time before these three conditions are satisfied could result in the case being dismissed
for lack of a justiciable issue due to lack of ripeness or standing. n25

  [*148] 

Conversely, however, it can be argued that because the pregnancy exception regulates the termination of pregnancy,
the exception is really an abortion statute. If this argument is successful, then abortion providers would "have jus tertii
standing to assert the rights of women whose access to abortion is restricted." n26 Furthermore, abortion providers
generally have "standing to bring broad facial challenges to abortion statutes." n27 There might, therefore, be a way in
which the statute can be challenged without having to wait until a pregnant woman with a living will becomes terminally
ill or permanently unconscious.

New Hampshire is a state that traditionally values privacy; the courts have recognized a privacy right in the New
Hampshire Constitution. n28 New Hampshire's right to privacy co-exists with the constitutional power of the legislature to
place "reasonable and wholesome restrictions" n29 on its citizens and with the constitutional provision that "[w]hen men
enter into a state of society, they surrender up some of their natural rights to that society, in order to ensure the protection
of others; and, without such an equivalent, the surrender is void." n30 Regardless of the constitutionality of the exception,
by prohibiting the recognition of a woman's living will when she is pregnant, New Hampshire has both invaded the
woman's privacy and placed an unreasonable restriction upon her. The result is a failure to live up to the words of General
John Stark: "Live Free or Die." n31 Unfortunately the restrictions have made it impossible for a pregnant, terminally ill, or
unconscious woman to choose death.

This Note will address both the constitutional issues and policy aspects of the pregnancy exception. Part I of this Note



examines the provisions of the New Hampshire living will statute. Part II analyzes the current  [*149] framework for
choice and presents three hypothetical cases to evaluate and analyze the constitutionality of the exception. Part III suggests
modifying the statute to make the exception constitutional, as well as to bring the statute and the exception in accordance
with traditional New Hampshire values.

I. Background: The New Hampshire Living Will Statute

New Hampshire adopted its living will statute in 1985 and amended it in 1991. n32 The purpose of the statute is to
ensure "that the rights of persons may be respected even after they are no longer able to participate actively in decisions
about themselves, and to encourage communication between patients and their physicians." n33 New Hampshire was the
thirty-third jurisdiction to enact a living will statute, n34 and the sixteenth state to include a pregnancy exception. n35 The
enactment of this statute was in accordance with the New Hampshire Supreme Court's interpretation of Part I, Articles 2
and 3 of the New Hampshire Constitution, that there is "a constitutional right of privacy, arising from a high regard for
human dignity and self-  [*150] determination, and that this right may be asserted to prevent unwanted infringements of
bodily integrity . . . ." n36

In New Hampshire, a living will is solely "a document which, when duly executed, contains the express direction that
no life-sustaining procedures be taken when the person executing said document is in a terminal condition or is
permanently unconscious, without hope of recovery from such condition and is unable to actively participate in the
decision-making process." n37 Therefore, in New Hampshire, the use of a living will is confined to the direst of
circumstances and is solely for the purpose of removing life support. Because the living will statute regulates the
disposition of a person's life, the provisions are distinct from those in the testamentary-will statute. Some of those
differences are outlined below.

For a living will to be valid, the document must conform with the requirements set forth in the statute. The declarant
must be at least eighteen years old and "of sound mind." n38 The living will must be witnessed by at least two individuals,
excluding "the person's spouse, heir at law, attending physician or person acting under the direction or control of the
attending physician or any other person who has at the time of the witnessing thereof any claims against the estate of the
person." n39 These requirements are meant "to ensure that reasonably neutral persons are present when the declarant makes
such an important decision, because the declarant may feel freer to reconsider his decision away from the subtle pressures
of interested parties." n40

In addition, the living will must conform to the Uniform Acknowledgment Act or to the Uniform Recognition of
Acknowledgments Act, n41 that is, the living will must be notarized. n42 Interestingly, while the  [*151] competency
requirement and the age requirement are the same for executing a living will and a testamentary will in New Hampshire,
n43 the requirement that a living will be acknowledged under either the Uniform Acknowledgment Act or the Uniform
Recognition of Acknowledgments Act is stricter than the witness requirements for properly executing a testamentary will.
n44

Second, the provisions for revoking a living will and those for revoking a testamentary will have noticeable
differences. To revoke a living will, a person may: (1) physically destroy it; (2) tell two witnesses, other than her spouse or
heir, that she wishes to revoke the living will; or (3) revoke the living will in writing, dated in the presence of two
witnesses who are not her spouse or heir. n45 The revocation does not become effective until it is communicated to the
attending physician. n46 Under the Statute of Wills, the revocation of a testamentary will may occur only if the testator: (1)
executes another will or codicil; (2) physically destroys the will; or (3) is in the presence of some other person designated
by the testator who destroys the will at the testator's direction. n47

  [*152] 

The allowance for the liberal revocation of living wills is likely due to the fear that the more elaborate requirements
for revoking a testamentary will would result in people not being able to revoke their living wills before disaster strikes.
n48 Although the requirements may be more lenient when revoking a living will, New Hampshire's revocation
requirements do have a relative degree of formality, n49 thus preventing casual conversation from resulting in accidental



revocation of the living will. n50 Under the current structure of the living will statute, however, an incompetent person is
capable of destroying her living will, but is not permitted to execute a new living will. n51

Finally, the living will statute includes exceptions not found in the testamentary will statute. n52 First, removing
life-support from a pregnant woman is expressly unauthorized by the living will statute. n53 Second, removing
life-sustaining procedures from "mentally incompetent or developmentally disabled persons" is unauthorized by the
statute. n54 These exceptions may override the intent of the patient if that patient has a living will. In addition, the
exceptions are particularly repugnant given that a living will is valid only if made when competent. n55 Therefore, through
these exceptions, New Hampshire is overriding the competent decision of the patient.

The remainder of this Note will focus on the first exception, prohibiting the living will of a pregnant woman from
being given effect. The discussion will analyze the legal issues that are inherent when a single group, pregnant women, is
prevented from exercising its rights in the same way as the rest of the population. It will also consider the policy questions
that arise when states override the living wills of pregnant women by statute.

  [*153] 

II. The Current Constitutional Framework

As determined by the Court in the watershed case Roe v. Wade, a woman's right to an abortion is considered part of
her fundamental right to privacy under the Due Process Clause of the Fourteenth Amendment; n56 this is unlike her right to
direct her medical care, which the Court determined to be a liberty interest in Cruzan v. Director, Missouri Department of
Health. n57 In Roe, the Supreme Court found that the right to privacy was a fundamental right, which encompassed the
right of a woman to choose whether to carry a pregnancy to term or to have an abortion. n58 The Texas statute at issue,
which criminalized abortions without regard to the stage of pregnancy, therefore violated the Due Process Clause. n59
Although the Supreme Court later rejected Roe's rigid trimester framework in Planned Parenthood of Southeastern
Pennsylvania v. Casey, the Court adhered to the general principle of Roe that the point of "viability marks the earliest point
at which the State's interest in fetal life is constitutionally adequate to justify a legislative ban on nontherapeutic
abortions." n60 Both Roe and Casey provide helpful guidance for analyzing the constitutionality of the pregnant-woman
exception in the New Hampshire living will statute under a privacy analysis.

The pregnant-woman exception in the New Hampshire living will statute is similar to the Texas abortion statute
struck down by the Supreme Court in Roe n61 in that it prohibits the living will, if there is one, from taking effect if the
patient is a pregnant woman, without respect to the stage of pregnancy. n62 The Court in Roe held in part that if the woman
is less than one trimester into her pregnancy, the State has no authority to interfere with her decision whether to continue
with the pregnancy; that decision is "left to the medical judgment of the pregnant woman's attending physician."
n63  [*154] Although Casey modified Roe to hold that a state has an interest in the woman's pregnancy from the point at
which the woman becomes pregnant to ensure she makes an informed decision, the central holding of Roe still stands. n64
Under both Roe and Casey, a state's interest in the life of the fetus, and therefore the point at which a State can prohibit
abortion, does not become compelling until the point of viability. n65 Thus, at any point prior to having a compelling
interest, a State cannot "impose[] an undue burden on a woman's ability to make [the] decision" to terminate her
pregnancy without violating Due Process. n66 While terminating the life-support of the mother is not in a legal sense an
abortion, n67 it is logical to infer that cessation of the mother's life will result in aborting the fetus's growth and
development. n68 Consequently, New Hampshire may only regulate that practice when the fetus has reached viability. The
failure of the living will statute to provide for the different stages of the pregnancy therefore violates the central holding of
Roe, as approved by Casey, as well as the right to privacy protected by the New Hampshire Constitution. n69

Thus under both Roe and Casey, prior to the fetus's viability, a state cannot supersede the interests of the mother who
has executed a valid living will. However, the state's interest post-viability under Roe is one of protecting "the potentiality
of human life." n70 Therefore, a State arguably can prohibit a woman's living will from taking effect post-viability. Roe,
however, has a caveat: abortion cannot be prohibited when the health of the mother is at stake. n71
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The pregnancy exception does not solely affect a woman's right to choose; it also implicates her decision to direct her
medical care. Under the Supreme Court's decision in Cruzan v. Director, Missouri Department of Health, mentally
competent people have "a constitutionally protected liberty interest in refusing unwanted medical treatment." n72 The
Court further held that a state can require clear and convincing evidence showing that a patient, now incompetent, had a
desire to be removed from life support. n73 In the case of pregnancy exceptions, it is necessary to analyze both the liberty
interest and the privacy interest to determine if the State is infringing upon the patient's right to direct her medical care and
her right to choose. Only after determining that the woman has a liberty interest in terminating her life-support can the
issue of her right to choose to terminate the pregnancy be considered under a privacy analysis.

Another influential case in the development of the right to direct one's medical care is In re Quinlan, a New Jersey
Supreme Court case. n74 In Quinlan, the court stated that the state's interest in "the preservation and sanctity of human life .
. . weakens and the individual's right to privacy grows as the degree of bodily invasion increases and the prognosis dims.
Ultimately there comes a point at which the individual's rights overcome the State interest." n75 The court in Quinlan
decided that on its scale, the state's interest was dwarfed by the interests of Karen Quinlan, the patient, because her
prognosis was dim: she would never regain cognitive function; "the bodily invasion [was] very great"; and she required
around-the-clock intensive nursing, antibiotics, a respirator, a catheter, and a feeding tube. n76 This analysis is applicable to
determine whether the state's interest in protecting the "potentiality of human life" n77 outweighs the wishes of the
pregnant woman to have life-support terminated.

Although Quinlan analyzes the decision to remove a person from life-support within the privacy context, n78 in
Cruzan the United States Supreme  [*156] Court affirmatively held that the right to refuse medical treatment is a liberty
interest guaranteed by the Constitution. n79 While the test developed in Quinlan may be applicable in this post-Cruzan
world, it is imperative to analyze living will statutes in terms of the liberty interest and not in terms of privacy.

Currently, a pre-viability pregnant woman with a living will should be protected from governmental intrusion due to
the Court's limitation on pre-viability-abortion regulation and the application of the "clear and convincing evidence"
standard in cases of removal of life support. The Court has voiced its approval, however, of laws requiring informed
decision making before an abortion can be performed, even if the fetus is pre-viability. n80 New Hampshire, however, does
not have such a law. Abortion providers in New Hampshire are therefore not mandated to ensure that the woman make an
informed decision regarding the abortion. n81

III. Application of the Framework to the New Hampshire Pregnancy Exception

To date there has been no litigation in New Hampshire over the living will statute in general or the pregnancy
exception in particular. However, there have been at least two cases challenging similar pregnancy exceptions in two
different states. n82 The Washington Supreme Court in DiNino v.  [*157] State ex rel. Gorton and the United States District
Court for North Dakota in Gabrynowicz v. Heitkamp have held that women challenging the pregnant-woman exception
did not have justiciable claims. n83 The courts dismissed the cases for lack of ripeness and because the plaintiffs did not
have standing since they were neither pregnant nor in a terminal condition. n84 So while there has been litigation in other
states, the issue of the constitutionality of such pregnant-woman exceptions has not been decided. n85

It appears from Gabrynowicz and DiNino that the only way for a court to find the pregnant-woman exception
unconstitutional is if the patient has (1) properly executed a living will; (2) is pregnant; and (3) has a terminal condition.
Apparently, these three conditions have not yet combined to create a controversy under the living will statute of New
Hampshire, or any other state. If they do, then the right to die becomes a matter of the right to choose. And as stated
above, a court could also hear a challenge brought by abortion providers if the argument is framed in the context of
facially challenging the exception as an abortion statute. n86

This Part intends to weigh various levels of women's rights against varying degrees of state intrusion. The first
scenario will involve the refusal of medical treatment by a pregnant woman who does not have a living will. The second
will involve a pregnant woman with a living will that has been modified to apply if she is pregnant. The third involves a



pregnant woman with a living will that does not have a specific pregnancy  [*158] provision. Each of these scenarios
proceeds as if the fetus is not yet viable. While an analysis of how a post-viability pregnancy is important, there is not the
space to discuss it in this Note. As Part III proceeds, the constitutionality of the scenarios becomes murkier. The purpose
of this Part is to tease out the constitutional limits of the New Hampshire exception and to determine whether the
exception can be considered constitutional at all.

A. What if the Woman Is Conscious, Competent, and Pregnant but Refuses Further Medical Treatment?

Consider again Tammy Martin's situation. n87 Assume that instead of living in Texas, Tammy is a resident of New
Hampshire. She is pregnant, conscious, and competent after her head injury, but she has been given a terminal diagnosis
and is dependent on life-support and wishes it to be removed.

In this scenario, the question is whether New Hampshire can interfere with Tammy's right to remove herself from
life-support, thus preventing her from also ending the life of her fetus, regardless of the stage of pregnancy. In In re Caulk,
a prisoner, Joel Caulk, made a competent decision to stop eating solid food. n88 He insisted he was not committing suicide,
he was instead "allowing himself to die." n89 The New Hampshire Supreme Court held that the right of Mr. Caulk to allow
himself to die, when he was not "facing death from a terminal illness," was superceded by "the State's interest in
preserving life and preventing suicide," and "maintaining an effective criminal justice system." n90 Furthermore, in an
Opinion of the Justices from 1983, the New Hampshire Supreme Court reiterated that "our State Constitution provides . . .
all . . . individuals[] with certain fundamental liberty interests." n91 The court then held that the right of mentally ill
patients "to refuse medical treatment is a liberty interest which is protected by our State Constitution." n92 So the question
is, if the  [*159] State can interfere in a non-terminally ill, competent prisoner's decision to "allow[] himself to die" n93 in
order to preserve the maintenance of the criminal justice system and "preserv[e] life and prevent[] suicide," n94 but it
cannot force medical treatment onto mentally ill or incompetent patients, can it then interfere to preserve the life of the
fetus of a terminally ill but competent woman?

The answer is likely no. Although decided long before the United States Supreme Court's decision in Cruzan, Caulk
and the Opinion of the Justices are consistent with the Cruzan decision and can be reconciled with this scenario. n95 On the
one hand, the State has an interest in preserving life when the patient is not facing a terminal illness. n96 This interest is not
applicable to Tammy because she is terminally ill. However, the State also has the responsibility of complying with a
patient's right to direct her health-care decisions when there is clear and convincing evidence of her desires. n97 Since
Tammy has made it clear that she wishes to be removed from life-support, the State must honor her decision.

Furthermore, when there is no indication as to the stage of pregnancy to which the pregnant-woman exception
applies, it is even more likely that the state does not have a compelling interest. The Supreme Court has allowed that at
most New Hampshire's interest in Tammy's pregnancy pre-viability is to insure she makes an informed decision n98 and to
protect her health. n99 However, the Casey limitation does not apply in New Hampshire because the State has not
implemented legislation to this effect; therefore the State has no regulatory authority pre-viability to interfere with
Tammy's decision to terminate her pregnancy other than to promote Tammy's health.

Although the New Hampshire Legislature has not yet exercised its power to regulate abortion pre-viability through
the enactment of an informed-consent law, it could. The informed-consent law would likely be accompanied by a waiting-
period provision. The Court in Casey found that  [*160] a twenty-four-hour waiting period, intended to ensure the woman
was adequately informed of her choices, did not constitute an undue burden. n100 Assuming, arguendo, that the Legislature
chose to enact an informed-consent law, in this scenario, the State would be able to prevent the removal of Tammy's
life-support up to the limits of the waiting period. The Supreme Court has not yet reanalyzed the validity of waiting-period
laws, so it is unknown if a waiting period of greater than twenty-four hours would be found to be an undue burden.
However, if the Legislature enacted a twenty-four-hour waiting period, this would certainly not result in an undue burden
and would be constitutional. n101

In addition, the New Hampshire Supreme Court has found a specific right to privacy in the New Hampshire
Constitution. n102 Since choice issues are decided under a privacy analysis, it is clear that the State's interference would be
unconstitutional. Consequently, New Hampshire cannot supersede Tammy's right to choose to remove herself from



life-support given that the statute is silent as to which stage of pregnancy the pregnant-woman exception applies, and that
Tammy's fetus is not yet viable.

B. What if a Competent Woman Executes a Living Will with an Express Provision for Effectiveness Should She Be
Pregnant When She Becomes Terminally Ill or Permanently Unconscious?

If Tammy has a duly-executed living will explicitly providing that it is to be effective regardless of whether she is
pregnant and she is now in a terminal or permanently unconscious state, then that living will should be given effect. The
conditions under which she made the decision are analogous to those in the scenario where Tammy is competent and
pregnant but in a terminal state. n103 The State's interest, therefore, does not override Tammy's right to refuse medical
treatment.

The right to refuse medical treatment by way of a living will is expressly permitted by statute in New Hampshire. n104
In addition, the New Hampshire Supreme Court has implied that when a person is "facing death  [*161] from a terminal
illness," the State does not have an overriding interest in "preserving life." n105 Thus, where Tammy has executed a living
will and is now in a terminal state, "the State's interest in preserving life" does not "dominate[]." n106

Her living will must also be valid. For the living will to be valid, Tammy must have been at least eighteen years old
and "of sound mind" when she executed the living will. n107 The living will must have been witnessed in accordance with
either the Uniform Acknowledgment Act or the Uniform Recognition of Acknowledgments Act. n108 Because Tammy's
living will meets these requirements, the court should further Tammy's express, conscious decision to terminate her life if
she were ever in a terminal or permanently unconscious state. n109 This is the same decision the competent, conscious
Tammy made in the preceding scenario.

Finally, because the Supreme Court in Cruzan held that states may impose a clear and convincing evidence standard
when determining whether the person wished to be removed from life-support, Tammy's living will must at least meet this
standard to ensure her directive is followed. The Court in Cruzan "assume[d] that the United States Constitution would
grant a competent person a constitutionally protected right to refuse lifesaving hydration and nutrition." n110 It made this
assumption based on the liberty interest recognized in cases dealing with refusal of medical treatment, such as Washington
v. Harper and Vitek v. Jones. n111 The Court then went on to reiterate that the mere existence of a liberty interest does not
preclude state action; the state's interest must be balanced against the liberty interest. n112 The Court recognized that states
have an interest in protecting and preserving human life, in ensuring that the decision to remove life-support is not fraught
with abuse, and that the "unqualified interest in the preservation of human life [can] be weighed against the
constitutionally protected interests of the individual." n113

  [*162] 

It was against these state interests that the Court held that when a State seeks to determine whether a
now-incompetent person wanted to be removed from life-support, "a State may apply a clear and convincing evidence
standard." n114 This burden of proof is high enough to guard against "[a]n erroneous decision to withdraw life-sustaining
treatment" that "is not susceptible of correction." n115 It follows that if the patient's wish to be removed from life support is
established by clear and convincing evidence, then the risk of erroneous termination has been overcome and the state's
interest in the matter has been outweighed by the patient's liberty interest. The Court found that the Missouri Supreme
Court did not err when it found the evidence in Cruzan failed to satisfy the clear and convincing standard. n116 It found this
in part because the statements Nancy Cruzan's guardians relied upon in arguing that Nancy wished to be removed from life
support were statements she had made to her roommate "that she would not want to live should she face life as a
'vegetable,' and other observations to the same effect." n117 The Court found that these "observations did not deal in terms
with withdrawal of medical treatment or of hydration and nutrition." n118 Implicitly, the Court seemed to require that for
there to be clear and convincing evidence demonstrating the patient wished to be removed from life-support, the evidence
must include specific reference to the termination of medical treatment and/or nutrition and hydration.

It would appear that for Tammy's intent to be given effect, her intent would need to be included in the living will
itself. n119 Because she made a special provision contemplating the potential of pregnancy, it can be presumed she wanted



the living will to be effective in the event of pregnancy. In this scenario, Tammy obviously had made a decision about
what she wanted to happen in the unique circumstance that she may become  [*163] terminally ill or permanently
unconscious and pregnant at the same time. In addition, her intent is made clear on the face of the living will that she
intended life-support to be removed even if she were pregnant. This is clear and convincing evidence that courts should
accept in giving effect to her living will.

New Hampshire does not permit any exception to the blanket proscription from the termination of life-support for any
pregnant patient, not even for explicitly stated orders in her living will. n120 Because there has been no litigation, it is
unclear if altering the suggested living will form provided in New Hampshire Revised Statutes Annotated (RSA) section
137-H:3 to include a provision allowing for the living will to be effective if the woman is pregnant would comply with the
"form and substance" of the sample living will. n121 It is likely that it would be valid as there is no statement in the sample
form indicating that if the declarant were pregnant the living will would be void. n122 In addition, the statute plainly states
that the living will "may be, but need not be, in form and substance substantially" the same as the sample form provided in
the statute. n123 Thus, the plain language of the living will statute does not prohibit the declarant from including a
provision that would permit the termination of life-support when the declarant is pregnant.

This differs from Gabrynowicz in that the North Dakota statute required the pregnancy clause to be present in the
directive. n124 Because the plaintiffs in Gabrynowicz removed the clause, the State argued that the directive differed
"'substantially' in the statutory form, and thus [was] not entitled to presumptive evidence of the patient's intent." n125 The
court in Gabrynowicz recognized the potential for an altered version of the required statutory form that "directly
contradicted the required pregnancy clause" to  [*164] be found invalid but did not decide the issue since there was no
standing or ripeness. n126 The New Hampshire Supreme Court would have no similar dilemma because New Hampshire
does not have a mandatory living will form. The living will and its provision allowing it to be given effect when the
declarant is pregnant would therefore be "presumptive evidence of the patient's intent" and thus should be followed. n127

New Hampshire currently has no informed-consent legislation; n128 therefore the State does not have an interest in the
fetus pre-viability beyond protecting the health of the mother. n129 It follows, then, that New Hampshire cannot regulate
Tammy's right to choose to have her life-support terminated and, necessarily, the fetus's life, if the fetus is pre-viability.
Both Tammy's right to direct her medical care, when elucidated in a living will to meet a clear and convincing evidentiary
standard, and her right to choose, trump the interest of the State in preserving potential life.

In the event New Hampshire does enact informed consent legislation, would the requirements for a valid living will
satisfy the informed-consent requirements? Not likely. If the statute requires the woman, in drafting her living will, to be
fully informed of the alternatives and submit to a waiting period before including a pregnancy clause in her living will,
then it depends on the circumstances. As the United States Supreme Court has ruled, waiting periods imposed to ensure
informed decision-making do not impose an undue burden. n130 If it is not an undue burden when the woman is seeking an
abortion, then it is not an undue burden to require a woman to submit to a twenty-four-hour waiting period in order that
she read literature on the subject when the woman is drafting a living will. To ensure that her wishes will be given effect
and not thwarted based on lack of informed consent, it would be prudent for the woman and the lawyer drafting her living
will to include a provision stating that all laws have been complied with in the drafting of the living will, including the
informed consent law.

  [*165] 

C. What if the Woman Is Incompetent and Has a Living Will Without a Specific Provision if She Is Pregnant?

In this scenario Tammy chose, while she was competent, to have life-support removed if she ever became terminally
ill or permanently unconscious. If New Hampshire's interest in the pregnancy of the woman cannot extend to force a
woman who is conscious and competent to remain on life-support without violating her right to privacy, the State's interest
should also be overridden when a woman is incompetent, has a living will, and is pregnant. Tammy's decision to remove
life-support is valid given that she made the decision before she knew of the unique circumstance of her pregnancy. If the
Constitution protects the rights of women to remove themselves voluntarily from life support when they are conscious and
competent, then that same Constitution protects women who have properly executed living wills and have not made a



specific provision for the unique situation of pregnancy. Here all three requirements for challenging the statute on its
merits are met: (1) the woman is pregnant; (2) she has a properly executed living will; and (3) she is in "a terminal
condition . . . without hope of recovery." n131

Does the State's interest in the potential life of the fetus override Tammy's right to determine the outcome of her
medical treatment when no provision has been made altering her living will to apply if she is pregnant? No. The State's
interest does not override the woman's right to decide her medical care if that decision is made in a way that meets the
"clear and convincing" evidentiary standard. Because Tammy's living will was executed while she was competent, there is
"clear and convincing" evidence of her intent to be removed from life support in the event she ever became permanently
unconscious or terminally ill. While her living will did not provide that it was to be effective if she was pregnant, it also
did not provide that it was to be ineffective if she was pregnant. Living wills in New Hampshire need not follow the
substance or the form of the sample living will. n132 Given how the exception is phrased, however, there should be a
rebuttable presumption that Tammy intended to comply with the statute. By permitting the admission of evidence to
establish Tammy's intent that her living will apply even if pregnant, a court would be complying with the purpose of the
statute, which recognizes the autonomy of persons to control their medical care. n133 Furthermore, New Hampshire's
interest in the  [*166] pregnancy prior to viability is only in protecting the health of the mother. n134 Because Tammy's
health is extremely poor, as evidenced by her reliance on life-support and her terminal state, New Hampshire's interest in
protecting her health is not compelling and thus may not supersede Tammy's right to make her own medical decisions.
Although New Hampshire has no informed-consent law, as stated previously, Casey makes it clear that New Hampshire
could regulate Tammy's choice pre-viability to ensure she makes an informed decision. n135

Is Tammy's choice to have her life-support terminated valid given that she did not know of her impending pregnancy
when she executed the document? Yes. Under Cruzan, a state can "apply a clear and convincing evidence standard" when
a guardian seeks to remove a patient from life-support. n136 New Hampshire could apply the clear and convincing standard
to counter the argument that Tammy intended to have her life-support terminated even if she was pregnant. For example,
in In re Westchester County Medical Center, the New York Court of Appeals, while applying a clear and convincing
standard, held that the existence of a writing made while the patient was still competent established the patient's intent.
n137 The court noted that a person who took the time to execute a writing would be more likely to express a change of
heart either in a new writing or orally, but that "a requirement of a written expression in every case would be unrealistic."
n138

The United States Supreme Court has held that "[e]veryone, regardless of physical condition, is entitled, if competent,
to refuse unwanted lifesaving medical treatment." n139 Because Tammy executed a living will while competent, she has the
right to refuse medical treatment. New Hampshire would have a valid argument, however, that since she did not change
the living will when she found out she was pregnant, and since she made her living will with full knowledge that under
New Hampshire law it  [*167] would be ineffective if she became pregnant, her intent was that she wanted to remain on
life-support if she were pregnant.

It could even be argued that a woman intended to remain pregnant if she had not aborted before she became
terminally ill or permanently unconscious. n140 Regardless of the validity, this argument is flawed. It is possible that
Tammy was in an early stage of pregnancy when disaster struck and did not have time to change her living will or abort
the fetus. It is also possible that Tammy had just received confirmation of her pregnancy and was driving to her lawyer to
change her living will when she was in the accident that left her permanently unconscious. In this situation she had
contemplated the possibilities and was about to modify her living will to comport with her desire to be removed from
life-support regardless of her pregnancy. She might also have been on her way to an abortion appointment. In this case she
had chosen to abort, but there was an intervening circumstance preventing her from doing so. Her right to choose should
not be overridden by the State in such circumstances. Her right to refuse medical treatment is therefore valid if
surrounding circumstances provide clear and convincing evidence supporting her decision to be removed from life-support
even in the instance where she is pregnant.

Whether the competing interests of the State (in regulating pre-viability abortions) and the mother (her right to choose
and her right to direct her medical care) can be reconciled is another matter. The State can regulate pre-viability abortions
unless the regulation places an undue burden on the women seeking abortions. n141 As stated above, States can require that



women seeking abortions be fully informed of the alternatives and the process. n142 This interest in preserving human life
is the same interest that was implicated in Cruzan, to which the United States Supreme Court allowed the Missouri
Supreme Court to apply a clear and convincing evidence standard. n143 While her right to choose and her right to direct her
own medical care are perfectly valid in this circumstance, the state's interest in preventing the erroneous termination of life
is also strong. One of the rationales presented by the Court in Cruzan was that termination of life is permanent and cannot
be reversed. n144 If clear and convincing evidence can be presented to show that the woman wished life- sustaining
medical treatment be withdrawn, then the state's interest in preserving the life of the  [*168] pre-viability fetus must give
way despite the lack of an express provision in her living will regarding her pregnancy. If there is clear and convincing
evidence, the woman's right to terminate her medical treatment should prevail even if the State asserts that the decision
was not informed under the applicable informed-consentlaw. Unlike the additional costs of having to make multiple trips
to an abortion provider, the costs to sustain the mother's life in order to preserve the life of the fetus would be an undue
burden to many people.

An example of how much it costs to maintain life in order to deliver a fetus is provided by the case of Susan Torres, a
twenty-six-year-old pregnant woman who entered into a coma on May 7, 2005, after losing consciousness because of
aggressive cancer. n145 Her family opted to keep her on life-support to give the fetus an opportunity to develop. n146 It is
unclear from the media reports if Ms. Torres had a living will. On August 2, 2005, a one pound, thirteen- ounce girl was
born. n147 It was reported by the Washington Post that the medical bills for Ms. Torres's three-month stay in the hospital
"ha[d] already exceeded $ 1 million." n148 For the State to require a woman and her family to potentially bankrupt
themselves, against the clear and convincing wishes of the woman, would be an undue burden. The state's interest,
therefore, would not prevail over the right of the woman to direct her medical care and terminate her pregnancy in this
case.

IV. Policy Implications of the Pregnancy Exception

Regardless of the constitutionality of pregnancy exceptions, state legislatures should endeavor to repeal them or
refuse to enact them because of their policy impacts. Of particular concern are the policy considerations based on New
Hampshire's tradition of autonomy and privacy, the impact to the woman, and the impact to the woman's family.

When the Supreme Court penned Roe, it emphasized that there were important policy considerations involved. n149
Those policy concerns included a distressful life for the mother, psychological harm, mental and physical health issues, the
distress of having an unwanted child, and  [*169] bringing a child into a family psychologically unable to care for it. n150
Contrary to the views expressed by other commentators, all of these considerations are issues in the pregnancy-exception
context. n151 It is clear that in many circumstances, the pregnancy exception would impinge upon the lives of a woman and
her family by imposing upon them a child that may cause psychological, financial, and emotional distress.

A. Live Free or Die: New Hampshire Policies

The New Hampshire Constitution requires citizens to relinquish certain "natural rights to . . . society" n152 in order to
ensure that society functions. It also gives the legislature broad constitutional authority to enact "wholesome and
reasonable . . . laws." n153 However, the New Hampshire Supreme Court has reined in this broad authority, and the
legislature may only make such laws that impose "reasonable and wholesome restrictions" on its citizens. n154 On the
abortion-regulation front, these constitutional provisions and their interpretations have resulted in New Hampshire being
analyzed as a strongly pro- choice state. n155 While there is a statute requiring parental notification for minors, n156 it has
been deemed unconstitutional by both the New Hampshire Federal District Court and the First Circuit Court of Appeals,
and the parties presented oral arguments to the United States Supreme Court on November 30, 2005. n157 In addition, there
is no statute requiring women to be fully informed before having an abortion. n158 It is therefore a deviation from New
Hampshire's strong pro-choice status to have a pregnancy exception in the living will statute.

  [*170] 

The Legislator who co-wrote the New Hampshire living will statute, Susan McLane, was well-known for "her tireless
advocacy of women's rights." n159 Despite her advocacy, the pregnancy exception made it into the law. It has been posited



by Rachel Roth that the "Catholic and right-to-life forces [were] persistent and effective in influencing most of [the living
will] legislation throughout the country," but many interest groups, like those representing the elderly, were not involved in
lobbying. n160 Unfortunately, Roth continues, "[f]eminist advocates presumably were less effective" in preventing the
inclusion of these exceptions. n161 This is perhaps why a bill sponsored by a legislator committed to women's rights ended
up with an exception that limits and restricts the rights of the women she sought to protect.

The pregnancy exception to the New Hampshire living will statute likely exists, therefore, because of the persistence
of anti-abortion special interests. It does not comport with the general policies of New Hampshire, or arguably, even with
the principles of the bill's co-sponsor. There is no reason that New Hampshire, recognized for its strong pro-choice
reputation, should bow to the pressures of anti- abortion activists and limit the rights of women and their status in society
in order to further the rights of the fetus.

B. Policies Affecting the Dying Mother

Several commentators have looked at pregnancy exceptions through the feminist lens and have concluded that these
exceptions, in essence, subject women to legislatively endorsed subordination. n162 Katherine A. Taylor has said that
"pregnancy restrictions, which limit women's control over their reproductive fate and over their own bodies during
pregnancy, are integrally and insidiously tied with women's ongoing subordination in our  [*171] society." n163 Taylor and
other commentators argue the restrictions imposed by pregnancy exceptions in living will statutes limit women's
citizenship n164 and encourage "technological objectification" of pregnant women as the women's bodies "literally [are]
used, possibly for months, as . . . fetal incubator[s] without [their] permission, in the complete absence of [their] human
agency and control. . . . [This] transform[s] [the women] into passive machines that simply require medical fine-tuning to
stay alive." n165

Mandatory medical treatment of pregnant women, such as that required by the New Hampshire living will statute,
requires women to sacrifice themselves n166 for the benefit of their unborn fetuses in order "to conform to the social norm
of the altruistic mother." n167 This is a particularly disturbing concept considering the New Hampshire living will statute
does not even allow the removal of life-support if the woman is suffering serious physical pain. This state-mandated
sacrifice fails to conform with Roe's requirement that state regulation of abortion pre-viability be limited to protecting the
health of the mother. n168 A statute mandating the suffering of the mother certainly does not protect her health. These
restrictions, of which there is no analogous living will restriction applicable to men, thereby "diminish[] women's
citizenship vis-a-vis men; consigning women to something less than full citizenship, which is forbidden by our current
constitutional norms." n169 Taylor discusses how the advances in medical technology have played a role in subordinating
women through "technological objectification." n170 Through this technological objectification, women are compelled to
remain pregnant, thus "degrading women's role in pregnancy." n171 The pregnancy exception thus reduces the role a
woman plays in her own pregnancy and increases the role that the "outsider" state plays. n172 Again, since there is no
analogous restriction placed on men who find themselves similarly situated in a permanently unconscious state, the State
is subordinating women to men and limiting women's role in society.
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Although in most situations the mother will be permanently unconscious, it is also possible for her to be on
life-support and in a terminal statebut be conscious. In those situations, maintaining the life-support will make what little
life she has left distressful. She will be saddled with the knowledge that she is being kept alive solely for the purpose of
incubating the fetus. n173 Furthermore, the impact on the child in later life, upon realization that its mother was kept alive
against her wishes only to give birth, must be fully considered.

C. Policies Affecting Her Surviving Family

In addition, the knowledge that the living will's effect is merely being postponed until the woman gives birth can
result in serious psychological harm to the surviving parent and the extended family. While it is possible that the birth of
the child will bring some joy to the surviving family and "give some meaning to [the patient's] existence," n174 it is also
possible that the birth of the child and then the subsequent death of the mother will be severely, psychologically damaging



to the woman's partner and her family. n175 The United States Supreme Court in Roe made it clear that it is not only the
effect on the woman that is to be considered, but also the effect on "all concerned." n176

Moreover, the physical and mental health of all concerned in caring for the child once born must too be considered.
The problem of single parenthood is implicated, as it was in Roe, n177 since the surviving parent will have the added
burdens of raising a child as a single parent. The Court recognized that being a single parent is not only taxing mentally
and physically but also financially. n178

Finally, the surviving spouse and family may be psychologically unable to care for the newborn child because of the
anguish over the death of the mother and the surrounding circumstances that accompanied the child's birth. n179 The Court
in Roe made it clear that "the problem of bringing a child into a family already unable, psychologically and  [*173]
otherwise, to care for it" is a "detriment that the State would impose upon the pregnant woman by denying this choice."
n180 For the State to knowingly impose this burden under the guise of the living will statute is contrary to the policy set
forth in Roe.

V. Legislative Solutions

The New Hampshire Legislature can preemptively resolve the constitutional issues of the pregnancy exception.
Although the majority of states have a pregnancy exception to their living will statutes, twenty-one states plus the District
of Columbia do not. n181 In addition, several states have provisions in their pregnancy clauses making the living will
ineffective if (1) the fetus is viable, n182 (2) the living will does not expressly provide for life- support to be removed if the
declarant is pregnant, n183 or (3) the fetus could not be born alive, or the mother would have to endure pain not able to be
relieved by medication. n184 By implementing any one of these  [*174] three conditions, the New Hampshire Legislature
could avoid a potentially nasty legal battle.

The best way to solve the constitutionality problem would be legislation to remove the pregnancy exception
altogether. If this is not done, then amending the pregnancy exception to apply only in cases where the fetus is viable is the
best way for New Hampshire to maintain the pregnancy exception but to do so in a constitutional manner. Since the State's
interest is dominant post-viability, the State would have the easiest time enforcing and justifying a provision of this nature.

Another possibility that would give extensive decision-making responsibility to women would be to specifically
allow for women to make their intent clear within the living will that they want life-support removed even if they are
pregnant. n185 This would allow women to contemplate the possibilities and would clearly set forth their intent removing
all ambiguity.

The most subjective and superficial way to overcome the constitutionality issue would be to allow the living will to
be given effect if prolonging the life-support would not result in a live birth or would prolong severe pain not able to be
alleviated by medication. n186 In this situation doctors can make only "reasonable" medical judgments. n187 In addition,
this subjective language presumes a live birth and no prolonged pain to the mother, rebuttable only by two physicians'
reasonable opinions. n188 Aside from the current language in the New Hampshire statute, this is the option most likely to
make the mother an incubator for the development of the fetus.
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On January 6, 2005, New Hampshire Senator Andre Martel introduced a bill that would repeal the current living will
statute and replace it with a reenacted version of section 137-J. n189 This bill would change the express prohibition on
removing pregnant women from life-support with language that would permit life- support to be removed if:

to a reasonable degree of medical certainty, as certified on the principal's medical record by the attending physician or
ARNP [advanced registered nurse practitioner] and an obstetrician who has examined the principal, such treatment or
procedures will not maintain the principal in such a way as to permit the continuing development and live birth of the fetus
or will be physically harmful to the principal or prolong severe pain which cannot be alleviated by medication. n190

On March 31, 2005, Senator Robert E. Clegg Jr. moved to have this bill laid on the table. n191 The motion was



approved through a voice vote. n192 The bill therefore did not make it out of committee. Although the Martel bill is a step
in the right direction, it hardly alleviates the constitutional issues. Requiring a woman to remain on life-support in order to
incubate a fetus without regard to her right to choose or her right to make her own medical decisions is still
constitutionally suspect.

In any case, if the legislature refuses to alter the current language to make it constitutional, there are two possible
ways in which the courts can read the statute to save it. One possibility is that the courts read into the statute a rebuttable
presumption of adherence to RSA section 137-H:14. By allowing the exception to be a rebuttable presumption, family or
guardians can still proffer evidence that maintaining life-support through pregnancy would be contrary to the woman's
intent. If the court accepts the evidence, then the intent of the woman can be given effect, despite the prohibition on
terminating life-support for pregnant women.

The second possibility is for the courts to limit the scope of the statute to apply only to post-viability fetuses despite
the plain language. Although it is standard practice for the New Hampshire Supreme Court to first examine the plain
language and "apply the statute as written" if the  [*176] language is unambiguous, n193 there is precedent for limiting the
scope of a statute despite its plain language. In State v. Chaplinsky, Walter Chaplinsky was charged with violating Public
Law chapter 378, section 2, which stated "'[n]o person shall address any offensive, derisive or annoying word to any other
person who is lawfully in any street or other public place,'" n194 for saying to the Rochester City Marshall, "'You are a God
damned racketeer' and 'a damned Fascist and the whole government of Rochester are Fascists or agents of Fascists.'" n195
In affirming Mr. Chaplinsky's conviction, the New Hampshire Supreme Court limited the scope of the statute by finding
that an objective test applied in determining whether particular words were offensive. Despite the absence of the language
in the statute, the New Hampshire Supreme Court held that offensive words are only those words that "men of common
intelligence would understand would be words likely to cause an average addressee to fight." n196 The United States
Supreme Court affirmed the New Hampshire Supreme Court and found that the limited construction of the statute does not
"contravene[] the Constitutional right of free expression." n197 It is therefore possible for the courts to read the statute to
apply only post-viability in order to save it from being unconstitutional.

Conclusion

The pregnancy exception to the New Hampshire living will statute does not comport with current constitutional
precedent nor with the principles and ideals that make New Hampshire such a unique place. It is imperative to remember
that Roe gave birth to a woman's constitutional right to choose, n198 and Cruzan safeguarded the constitutional right to
refuse medical treatment. n199 The pregnancy exception is mutually exclusive of these two rights, and is therefore patently
unconstitutional. Although the statute may never be challenged judicially because the likelihood of the three required
circumstances-(1) the pregnancy of the patient (2) in a terminal or permanently unconscious state with (3) a duly executed
living will-converging are slim, the statute should not be left as it is. The New  [*177] Hampshire Legislature can
proactively change the exception so that it comports with federal and state constitutional law by allowing women to have
the right to choose and also refuse medical treatment.

The Legislature can take one of four routes: (1) remove the pregnancy exception altogether; (2) allow for women to
explicitly state that they would like to have life-support removed regardless of their pregnancy; (3) require life-support to
be required only when the fetus is viable; or (4) allow for a subjective determination by two physicians to determine
whether the fetus will be born alive or if the mother is in severe pain not able to be alleviated by medication. Any one of
these alterations would mitigate the harshness and unconstitutionality of the current exception.

Finally, the Legislature should modify the exception simply because the current construction is offensive to public
policy. n200 Even if the exception is constitutional, it violates the policy considerations the New Hampshire Legislature
must make in regulating choice. New Hampshire should not force the birth of a child when it is explicitly against the will
of the mother. The fact that the mother is incapacitated and unable to assert her decision is all the more reason for living
wills not to be subject to an exception for pregnancy. New Hampshire cannot and should not force its nose into a situation
where it does not belong.

While "[t]here are too many variables to create one single standard" n201 and each state must independently legislate



living wills, constitutional principles and rights may not be discarded. The pregnancy exception to the New Hampshire
living will statute is an instance where the Legislature must reconcile constitutional rights and not be satisfied with the
status quo.
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